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ABSTRACT

Thisreport discusses certain provisions of law that commonly are known as “fast-track” or
expedited procedures. They aresolabel ed becausethese statutory provisionscontain special
legislative proceduresthat apply to one or both houses of Congress and that expedite, or put
on afast track, congressional consideration of acertain measure or anarrowly defined class
of measures. This report first presents the nature, purpose, and elements of fast-track
procedures. Then thereport discusses some of the most important waysin which fast-track
procedures differ from the normal procedures of the House and Senate and, therefore, how
the use of expedited procedures can affect the legislative process in Congress. This report
will berevisedto reflect any significant changesin relevant congressional rulesor practices.



“Fast -Track” or Expedited Procedures:
Their Purposes, Elements, and Implications

Summary

“Fast-track” or expedited procedures are special legidative procedures that
apply to one or both houses of Congress and that expedite, or put on afast track,
congressional consideration of a certain measure or a narrowly defined class of
measures.

Congresstypically has enacted sets of expedited proceduresinto law when (1)
the same law imposes a deadline for congressional action on a measure in one or
both houses, and (2) Congress wants to ensure, or at least increase the likelihood,
that the House and Senate have an opportunity to vote on the measure before the
deadline is reached. Most often, these procedures have applied to action on joint
resolutions by which Congress can disapprove some action that the President or an
executive branch official proposestotake. Inother cases, Congress hasenacted fast-
track procedures to expedite House and Senate action on a bill that is a * package
proposa” recommended by the President to address a complex and multi-faceted
issue.

To achievetheir purpose, fast-track procedures may (1) set atime limit for the
committee of jurisdiction to report the measure; (2) prevent that committee from
killing the measure by failing to act oniit; (3) make the measure privileged for floor
consideration, either immediately or after abrief layover period, whether themeasure
was reported from the committee of jurisdiction or that committee was discharged;
(4) prohibit floor amendments, including committee amendments, and impose
stringent time limits on debate during floor consideration of the measure and all
guestionsrelating toit; and (5) providefor prompt floor consideration, with little or
no debate, of any identical companion bill or resolution received from the other
house. Not al sets of expedited procedures have included all these provisions.
However, failing to include any one of them, whether accidentally or deliberately,
can create significant opportunities for delay or inaction in one or both houses.

To greater or lesser degrees, expedited procedures areinconsistent with at least
five characteristics of the more conventional procedures of the House and Senate.
Fast-track procedures (1) impinge on the ability of committees to control their
agendas, schedules, and workloads; (2) create exceptionsto the general practicethat
the House and Senate usually consider only measures that have been approved by
their committees; (3) intrude on the power of a voting majority on the House or
Senate to determine whether a measure will be considered on the floor; (4) reduce
the authority of the mgjority party and itsleadersto set thefloor agendaand thedaily
floor schedule; and (5) deny the House and Senate the ability they usually have to
set conditionsfor floor debate and amendment that are appropriate for each measure
that is considered. However, the house to which a set of expedited procedures
appliesisfreeto enforce, amend, waive, suspend, ignore, or even repeal them asit
seesfit, just asif they were standing rules.

Fast-track procedures can be useful or necessary if Congressisto reach certain
legidative goals. Expedited procedures may be evaluated, therefore, by asking if or
when their utility justifies setting aside the Congress's usual procedures and the
principles and rel ationships these procedures embody.
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“Fast-Track” or Expedited Procedures:
Their Purposes, Elements, and Implications

This report discusses certain provisions of law that commonly are known as
“fast-track” or expedited procedures. They are so labeled because these statutory
provisions contain special legislative proceduresthat apply to one or both houses of
Congress and that expedite, or put on afast track, congressional consideration of a
certain measure or a narrowly defined class of measures. This report first presents
the nature, purpose, and elements of fast-track procedures. Thenthereport discusses
some of the most important ways in which these procedures differ from the normal
procedures of the House and Senate and, therefore, how the use of expedited
procedures can affect the legislative process in Congress.*

Most of the analysis that follows can be summarized by three basic points.
First, fast-track procedures are intended to achieve a purpose that is not common to
most other legidlative proceduresin Congress. Second, these expedited procedures
differ from the more conventional procedures of the House and Senate in ways that
affect the activities of congressional committees, the relationship between
committeesand their parent chambers, the prerogativesof themajority and therights
of the minority, thelocus of control over the floor schedulein the House and Senate,
and the ability of individual Representatives and Senators to shape public policy
through debate and amendments. Third, therefore, fast-track procedures may be
evaluated by asking if or whentheir utility justifies setting asidethe Congress' susual
procedures and the principles and rel ationships these procedures embody .

Pur poses and Elements of Fast-Track Procedures

Congresstypically has enacted sets of expedited proceduresinto law when (1)
the same law imposes a deadline for congressional action on a measure in one or
both houses, and (2) Congress wants to ensure, or at least increase the likelihood,
that the full membership of the House and Senate have an opportunity to vote on the
measure before the deadlineisreached. Most often, these procedures have applied
to congressional consideration of joint resol utionsby which Congress can disapprove
(and thereby nullify) some action that the President or an executive branch official

! The last section of this report is based on the author’ s testimony before the House Rules
Committee during its 1984 hearings on the implications of, and possible congressiona
responses to, the Supreme Court decision in Immigration and Naturalization Service v.
Chadha, in which the Court held the legislative veto to be unconstitutional. House
Committeeon Rules. Legislative Veto After Chadha. Hearings. 98" Congress, 2™ Session;
March 22, 1984. The report also draws on The “ Fast-Track” Provisions of S. 2400, 105"
Congress, as Reported by the Senate Finance Committee. CRS Report 98-665; August 6,
1998, and The “ Fast-Track” Provisions of H.R. 2621, 105" Congress, as Reported by the
House Committee on Ways and Means. CRS Report 98-786; September 18, 1998.
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proposes to take. In other cases, Congress has enacted fast-track procedures to
expedite House and Senate action on abill that is a package proposal recommended
by the President to address a complex and multi-faceted issue. Recent examples of
the latter are the expedited procedures for approving or disapproving
recommendationsfor military base closuresand for enacting legislationtoimplement
major international trade agreements.

Fast-track procedures can affect the process of considering legislationinoneor
both houses, in committee and on the floor. This process normally is governed
primarily by the standing rules of the House and Senate. However, Congress does
not adopt fast-track procedures as additional parts of theserules. Instead, expedited
procedures are written into law, even though they affect only the internal
organization and procedure of one or both houses of Congress. Congress enacts
theminto law under the constitutional authority of each houseto“ determinetherules
of its proceedings.” These provisions of law, which are known as “rule-making”
provisions, have the same force and effect as any of the standing rules that the
House or Senate has adopted. They are no more binding on either house, and no
more enforceable in court, smply because they were enacted into law.

The house to which a set of expedited procedures applies is free to enforce,
amend, waive, suspend, ignore, or even repeal them asit seesfit, just asif they were
standing rules. For example, the House can modify or set aside any fast-track
procedures by adopting aresolution that the House Rules Committeereportsfor that
purpose. In the Senate, the same procedures can be waived or superseded by a
unanimous consent agreement. Congress usually decides to enact rule-making
provisionsinto law, rather than adopting them asrules, because those provisionsare
inextricably related, politically or procedurally, to other provisions of the same law
that affect the actions of the President or executive branch officials.

Well-known laws containing rule-making provisions include the War Powers
Act of 1973, the Trade Act of 1974, the Defense Base Closure and Realignment Act
of 1990, and the Congressional Accountability Act of 1995. The texts of these and
other rule-making provisions are reprinted in each edition of the House Rules and
Manual; some also appear in editions of the Senate Manual .?

Expedited proceduresare designed to ensure, or increasethelikelihood, that the
House and Senate will be able to act promptly on a certain bill or resolution, or on
certain kinds of measures. For example, Congress may enact a law giving a
department or agency the authority to make adecision or issue aregulation. Inthe
same law, Congress also may give itself the opportunity to reject that decision or
regulation by enacting ajoint resolution of disapproval. In such cases, the law also
is likely to contain a deadline by which Congress should act on a disapproval
resolution, as well as a set of expedited procedures to make it more likely that
Congress will have the opportunity to vote on the resolution before the deadline is
reached.

2Not all rule-making provisions of law are sets of fast-track procedures. For example, most
of the requirements and prohibitions that govern the congressional budget process were
enacted as parts of the Congressional Budget Act of 1974 and the Budget Enforcement Act
of 1990.
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Fast-track procedures usually include precise definitions of the measures for
whichthoseprocedurescan beused. Thestatute creating the proceduresmay specify
what kinds of provisions a bill may or must include if it is to be eligible for
consideration under the specia legidlative procedures. Alternatively, the expedited
procedures may contain the exact text of what the measure (usualy a joint
resolution) can provide if it is to qualify for expedited consideration. If the
procedures can be used to consider various measures of the samekind, thetext of the
bill creating those procedures may define the text of the measures and include one
or moreblanksthat areto befilled into identify, for example, the specific regulation,
action, or nation to which the measure applies. For example, one provision of the
Trade Act of 1974, as amended, defines in the following terms the joint resolutions
that Congress can consider under certain fast-track procedures:

The term “approval resolution” means only ajoint resolution of the
two Houses of Congress, the matter after the resolving clause of whichis
as follows. “That the Congress approves the extension of
nondiscriminatory treatment with respect to the products of
transmitted by the President to the Congress on ;" the first
blank space being filled with the name of the country involved and the
second blank space being filled with the appropriate date.

The purpose of expedited proceduresis not to guarantee that one or more bills
will become law, but to help make it possible for the House and Senate to vote on
whether they should become law. The normal legidative processin Congressisa
time-consuming process that most bills do not survive. Without fast-track
procedures, there would be good reason to fear that the bills to which those
procedures apply might not reach the stage at which the House and Senate could vote
on passing them, or at least not by the deadline that a statute imposes for
congressional action.

To achieve their purpose, therefore, complete and effective sets of fast-track
procedures provide (1) that the bill or resolution to which they apply cannot be
blocked or delayed unduly in a committee of either house, (2) that the measure,
whether or not reported from committee, can reach the House or Senate floor
promptly for consideration, (3) that the measure cannot be amended, in committee
or on the floor, and (4) that afinal floor vote within the time permitted cannot be
prevented through delay in either house. Because measures subject to expedited
procedurestypically arenot amendable, thereislessneed to protect against possible
delaysthat can occur in the process of resolving legislative differences between the
House and the Senate.

Tranglating these general requirementsinto specific procedural arrangements,
fast-track procedures may:
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1. Setatimelimit for the committee of jurisdiction to report the measure;

2. Provide for automatic discharge of the committee from further
consideration of the measure, or for a privileged motion to discharge the
committee, with no debate or limited debate, if the committee fails to
report within the time limit;

3.  Makethe measure privileged for floor consideration, either immediately
or after abrief layover period, whether the measure was reported from the
committee of jurisdiction or that committee was discharged;

4.  Prohibit floor amendments, i ncluding committee amendments, and impose
stringent time limits on debate during floor consideration of the measure
and all questions relating to it; and

5. Provide for prompt floor consideration, with little or no debate, of any
identical companion bill or resolution from the other house.

Not all sets of expedited procedures have included all these provisions.
However, failing to include any one of them, whether accidentally or deliberately,
can create significant opportunities for delay or inaction in one or both houses.

As an example, consider the provisions of S. 2400 and H.R. 2621 of the 105"
Congress, reported respectively by the Senate Finance Committee and the House
Ways and Means Committee. A primary purpose of these bills was to make
available fast-track procedures during House and Senate consideration of bills to
implement certain trade agreements. For this purpose, both bills proposed to apply
to each tradeimplementing bill the expedited procedures previously enacted into law
as Section 151 of the Trade Act of 1974, as amended.

The procedures in Section 151 include all the five elements listed above, and
even contain the unusua requirement that a vote on final passage of a trade
implementing bill “shall be taken in each House on or before the close of the 15"
day” of session after the committee (or committees) of jurisdiction either reported
it or was discharged from considering it further. Thisset of fast-track proceduresis
complete and effective in that it probably would make it impossible for the
opponentsof atradeimplementing bill to prevent the House and Senate from voting,
within the time permitted for congressional action, on whether or not to passit. The
expedited procedures do not guarantee that the House or Senate would passthe bill,
but they do guarantee that Members of both houses would have the opportunity to
do so.

S. 2400 and H.R. 2621 aso proposed to apply expedited procedures to two
other kinds of measures: resol utions affecting for how long the President could make
certain trade agreements, and resolutions affecting whether a particular trade
implementing bill could be considered under thefast-track provisionsof Section 151.
However, the expedited procedures applicable to these resol utions were not quite as
complete or effective as those governing consideration of trade implementing bills.
The fast-track procedures for considering these resolutions did expedite House and
Senate action on them—for example, by limiting debate on each such resol ution and
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prohibiting amendmentsto it. However, these procedures did not require avote on
final passage of the resolution and, more important, they did not ensure that the
resolution would even reach the House or Senate floor at all.

The fast-track procedures applicable to one of these resolutions were to come
into play only if and when the House or Senate committee of jurisdiction chose to
report it. These procedures did not affect the authority of either committee to
effectively kill the resolution by failing to act on it. If the committee did fail to
report the resolution, the committee was not automatically discharged, nor did the
expedited procedures provide for a privileged motion to discharge. Thus, the
proposed fast-track procedures did not increase the likelihood that the House or
Senate actually would vote on every resolution to which they applied. The
procedures only expedited House and Senate action on resolutions that enjoyed
committee support.

In thiscase, it isvery likely that the expedited procedures for considering the
resolutions were left incomplete deliberately. The committeesthat reported the two
billsevidently wanted to retain veto power over theresol utions, but they also wanted
to expeditefloor consideration of any such resolutionsthat the committeesapproved.
These fast-track procedures were ineffective in the sense that they did not ensure or
even make it more likely that a qualifying resolution would reach the House or
Senate floor for debate and for afinal and timely vote. However, these procedures
probably were effective in achieving the goa of expediting final floor votes on
resol utions when the House or Senate committee wanted those votes to take place.

As S. 2400 and H.R. 2621 demonstrate, fast-track provisions can take various
forms. It isnot enough to know that there are special procedures for Congress to
follow inacting on acertain bill or resolution. Instead, it isnecessary to examinethe
details of each set of fast-track procedures to understand how they supplant the
conventional procedures of the House and Senate, and precisely what procedural
effectsthey are likely to have.?

Expedited and Conventional Procedures

Some of the implications and consequences of enacting effective expedited
procedures emerge from a comparison of these procedures with more conventional
House and Senate procedures for acting on proposed legislation. In some respects,
it is difficult to talk about “conventional” procedures. First, there are variations
among the proceduresthat House and Senate committees generally follow. Second,
the House has as many asfive different sets of proceduresfor considering measures
on the floor, and the House regularly adopts special rules that include procedural
arrangements and restrictions that apply to individual measures. And third, the
Senate operates under special procedures when it invokes cloture, and the Senate
frequently sets aside many of its rules in favor of simple or complex procedural
arrangements on which it agrees by unanimous consent.

% For areview and discussion of the different forms of fast-track procedures availablein the
House, see Expedited Proceduresin the House: Variations Enacted Into Law. CRS Report
RL30599; July 5, 2000.
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Nonetheless, there are a number of characteristics that typify the legidative
process—more or less, and more often than not. In general, expedited procedures
are, to greater or lesser degrees, inconsistent with five of these characteristics.

1. Committees generally control their agendas, schedules, and workloads.

Congress does not usually require its committees to act on certain measures or
kinds of measures, nor do the House and Senate usually impose deadlines for
committee action. There are exceptions to this generaization, just as there are
exceptions to virtually every generalization about how Congress does its business.
For example, secondary referralsof legislationintheHouseusually areaccompanied
by reporting deadlines, and House committees are expected to act promptly on
resolutions of inquiry. However, House and Senate committees generally have the
discretionto decidewhat measureswithintheir jurisdictionsthey will consider, when
the committees will consider them, and if and when they will report those measures
back to the House or Senate for floor consideration.

The Appropriations and Budget Committees are exceptions in that they have
responsibility for specific and limited setsof measures, and they facetime constraints
imposed by congressional rules and the fiscal calendar. However, the timetable of
the congressional budget process can be modified, waived, or ignored as Congress
seesfit. In general, whether the measure at issue is a public bill or whether itisa
simple resolution, such as a committee funding resolution or a House special rule,
the pressures on committeesto act usually are grounded in political or governmental
necessity, not in procedural requirements.

Consequently, House and Senate committeesgenerally are ableto set their own
agendas, establishtheir own priorities, and control their ownworkloads. Committees
makethesedecisionswithinfairly broad and generally accepted limits: congressiona
rules should be followed whenever possible; government activities should not be
halted for lack of necessary legidlative action; and key presidential proposals and
intense public concerns should receive a hearing. Still, these constraints leave
committeeswith considerable | atitude for action and inaction. And it isby inaction
that committees make one of their most important contributions to the legisative
process, asthey separate the relatively few measuresthat, in their judgment, should
receive floor action from the many more that should not.

By contrast, expedited procedures generally deprive committees of the control
they normally enjoy over their agendas and schedules. Effective expedited
procedurestypically set atimelimit for committee action, and providefor automatic
discharge or aprivileged motion to discharge if the committee failsto act withinthe
deadline. Thus, expedited procedures confront acommitteewith the choice between
acting within an imposed deadline or having the measure taken away from it.
Furthermore, the timing of committee action is determined largely by when the
executive branch acts or when a measure is introduced; the committee does not
control when the clock beginsto run on the limited time during which it is expected
to act. The effect of expedited procedures on a committee’ s workload also can be
significant, depending, of course, on how frequently they can be and are invoked.
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2. The House and Senate generally consider only measures that have been
approved by their committees.

The control that committees normally exercise over their own activities is
crucial because committee inaction often is conclusive. Again asageneral rule, a
bill islikely to be moribund unless it receives favorable committee action. In this
context, however, thereisasignificant difference betweenthe Houseand the Senate.

Although the two houses give their committees much the same discretion, the
House is more likely to abide by committee inaction or the timing of committee
action. If aHouse committee failsto act on ahill, or failsto act quickly enough to
satisty its proponents, they have relatively little recourse. The discharge procedure
is so difficult as to be alast resort, and the House has amended its rules to make it
more difficult for Members to propose policy initiatives in the form of limitation
amendmentsto appropriations bills. The House Rules Committee has the authority
to propose a specia rule for floor consideration of a bill that the committee of
jurisdiction has yet to report. However, the Rules Committee has been reluctant to
use this authority, sometimes called its power of extraction. The Rules Committee
al so has been reluctant to propose waiving the House' s germaneness rule so that the
text of one bill can be offered as a floor amendment to another measure on an
entirely different subject.

By contrast, therules of the Senate result in less deference to committee agenda
and scheduling decisions. If a Senate committee fails to report a measure, the text
of that bill or resolution can be offered as a nongermane floor amendment to most
other measures (although the fact that the committee of jurisdiction has not
considered the amendment can be a persuasive argument against it). Alternatively,
the text of a bill that remains in committee may be re-introduced as a new measure
and placed directly onthe Senate’ s calendar of | egidlative businesswith precisely the
same procedural standing it would have had if it had been referred to committee and
then reported. (However, a motion to call up the bill on the floor may well be
opposed by some or al of the committee’'s members.) In short, while committee
inaction in the Senate is a significant impediment to legidative action, it is not as
difficult an obstacle to surmount or circumvent asit isin the House.

Notwithstanding these differences between the House and Senate, the usual
practice and expectation in both housesis that the measures considered on the floor
are measures that have been selected or developed, and then studied and approved,
by the committee or committeesof jurisdiction. Effective expediting procedures, on
theother hand, alter the normal implicationsand consequencesof committeeinaction
on ameasure. Instead of meaning the death of abill or resolution, inaction means
that acommittee may lose much of its control over the measure, which can reach the
floor anyway. The prospect of automatic discharge or a privileged motion to
dischargeisastrongincentivefor acommitteeto act, evenif itsaction takestheform
of an adverse report and a recommendation that the measure not pass.

Underlying the more usua procedures of the House (and, to a lesser extent,
those of the Senate) isthe fact that more measures are introduced than can possibly
be considered on the floor. From this fact follows the presumption that some
considerable deference is due to the judgments of the standing committees as they
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screen the measures referred to them. Effective expediting procedures are at odds
with thispresumption, inthat they permit certain measuresto reach thefloor because
of thegeneral classto which they belong, not because of committeejudgmentsabout
their individual merits.

3. A voting majority of Representatives or Senators generally can determine
whether a measure will be considered on the floor.

Although thelack of committee action normally can determine which billswill
not reach the House or Senate floor, the committees normally cannot compel floor
consideration of the measures they have reported favorably. As a genera rule,
voting majorities of the House and Senate retain ultimate control of their floor
schedules, at |east as defined by the measures they consider.

In the House, amajority can prevent abill or resolution from being considered
by means such as defeating a special rule for considering the measure, or, in theory
at least, by other means such as defeating the motion to resolve into Committee of
the Whole to consider a privileged general appropriations bill, or by raising the
guestion of consideration and voting against considering the measure (under the
Calendar Wednesday rule, for example). Motions to suspend the rules are an
exception of sorts; the House cannot decline to consider abill that is brought to the
floor under the suspension procedure. However, passing a bill by this procedure
requires atwo-thirds vote, so there usually islittle point in considering a bill under
suspension if it does not clearly enjoy majority support. Regarding the most
important and controversial bills, the Rules Committee is responsible for
recommending an order of business through the special rules it reports. Yet it
remains for the entire House, by majority vote, to accept or reect each such
resolution.

The situation in the Senate is complicated by the absence of devices to
terminate debate by majority vote. Consequently, the votes of 60 Senators may be
reguired to invoke cloture on motionsto consider bills, though most measuresreach
the Senate floor by unanimous consent. Still, even if asimplevoting mgjority inthe
Senate cannot always call up the measures on which it wishes to act, a simple
majority can prevent consideration of measures—but not nongermane
amendments—on which it prefersnot to act. Given therights of Senatorsto debate
(and thereby delay action) and anatural desire of the majority party leadershipto use
limited floor time efficiently and productively, theintense opposition of one Senator
or asmall minority of Senators may be sufficient to postpone floor consideration of
abill, temporarily or even indefinitely.

In this respect, the differences between expedited and more conventional
procedures lie not in the measures that the House and Senate must consider, but in
the votes that Members can be made to cast.

Expedited proceduresgenerally do not providefor automatic or mandatory floor
consideration of the measures to which they apply. Instead, these procedures
generally makein order aprivileged motion to consider, on which there can be only
limited debate or no debate at al. Either house still can vote not to consider the
measure. But a vote for or against consideration has clear and obvious policy



CRS-9

implications; abill or resolution that is not considered cannot be passed (unless as
an amendment to another measure). So adecision by roll-call vote not to consider
a measure does not protect Representatives or Senators against the need to take a
public position on the issue the measure addresses.

The difference between these and more common proceduresliesin the fact that
the House or Senate usually is not even presented with a measure, or a motion to
consider it, unless there is a reasonabl e presumption that a magjority is prepared to
passit. Under expedited procedures, thereisagreater likelihood that Members will
be presented with measures, or at |east votes relating to them, that a majority may
prefer not to confront. The reason for this difference lies in the implications of
expedited procedures for majority party control over floor scheduling.

4. Setting thefloor agenda and the daily schedule generally isa prerogative of the
majority party, acting through its leadership.

By and large, the mgjority party leadership of the House and Senate enjoy at
least a negative control over the floor agenda. Although any Senator may move to
consider any measure on the legisative calendar, such motions (or the equivalent
unanimous consent requests) actually are made only by the majority leader or
another Senator acting at his behest or with his concurrence. It isby thismeansthat
the majority leader can exercise some control over the daily floor schedule and the
more long-term legislative agenda. If other Senators did not defer to the majority
leader in thisregard, the conduct of business on the Senate floor would become far
less predictable, to the detriment of all Senators and the expedient transaction of
essential or important business.

In the House, the Rules Committee is very unlikely to report a special rule for
abill or resolution whenthe mgjority party |eadership actively opposesconsideration
of that measure. Also, although a variety of matters are privileged for floor
consideration, it is the responsibility of the committee and party leaders to arrange
specific dates and times for their consideration. In the case of motions to suspend
the rules, the Speaker has the discretionary power to decide if and when such a
motion can be made on the floor. Even when a Member wishes to call up a
privileged motion or measure on thefloor, the Speaker often can retain considerable
discretionover thedaily floor schedul e by deferring itsconsideration for oneor more
days, or even by using his power of recognition to permit another Member to call up
adifferent privileged matter instead.

The agenda control of the mgority party leadersis more effective asanegative
than as an affirmative power; as a general matter, these leaders in either house are
better able to prevent consideration of measures they oppose than to secure
consideration of measures they support. And there are limits on their negative
power. In the Senate, the majority leader can prevent or delay Senate floor
consideration of measures, but hiscontrol over theissuesthat reach the Senate floor
isseverely limited by the right of Senatorsto propose nongermane amendments. In
the House, it is possible, in theory at |east, for measures to reach the floor, through
the House' sdischarge or Calendar Wednesday procedures, even over the opposition
of the Speaker and the other majority party leaders.
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To securefloor action on contentiousbills, theleadersin each houserequirethe
support of at least amajority vote on thefloor. Inthe Senate, thistakes the form of
amajority vote on the debatable motion to proceed to consideration of abill, when
unanimous consent to consider it cannot be obtained. Should the motion be
filibustered, a minimum of 60 votesis required to invoke cloture on the motion. In
the House, scheduling most contentious billsfor floor action requiresthe support of
a mgjority on the Rules Committee to report special rules for considering them
(which, in today’ s House, rarely is a problem for the majority party leaders), and
majority votes on the floor to adopt these resolutions. The Speaker does have
unilateral discretion to allow the House to consider specific bills under suspension
of therules. However, the House usually does not consider bills under suspension
in the face of widespread minority party opposition because passage of abill under
suspension requires enough minority party support to produce atwo-thirds magjority
vote.

Even within these limits, the majority party leaders in each house exercise a
powerful influence, if not control, over the floor schedule and agenda. It is
noteworthy when they cannot arrange for consideration of a bill they support, or
when they cannot block floor action on abill they oppose. By contrast, expedited
procedures tend to undermine majority party leadership control over what business
the House and Senate transact on thefloor. Inthe House, fast-track proceduresalso
bypass the Rules Committee’ sresponsibilitiesfor the order of business on thefloor.

Expedited procedures often make the bills and resol utions to which they apply
privileged business, even if such ameasure has not been reported by the committee
of jurisdiction (unlike most other privileged measures in the House). Precisely
because expedited procedures are designed to ensure an opportunity for floor action
within alimited time period, thereisastrong presumption that an expedited measure
should be scheduled for consideration by the leadership. If it is not, some rule-
making statutes allow it to be called up by any Member of either party, whether or
not at the direction of the committee of jurisdiction. Other expedited procedures
make in order a non-debatable motion to consider a bill or resolution. In the latter
case, the House or Senate can vote against considering the measure in question, but
the mgjority party leaders cannot control whether or when this vote will take place.
Furthermore, thetiming of floor action under fast-track proceduresisconstrained by
the date of the executive action that triggers those procedures, and by the deadline
imposed by statute for congressional action.

5. The House and Senate generally can set conditions for floor debate and
amendment that are appropriate for each measure that they consider.

The standing rules and precedents of each house specify the procedures for
debate and amendment that are to govern consideration of measures on the floor.
However, each chamber has one or more ways in which it can modify these
procedures. In the Senate, cloture can be invoked if necessary. More often, the
Senate sets aside its general rules by unanimous consent in favor of a negotiated
agreement concerning one amendment or even the entire process of considering a
measure. Inthe House, the Rules Committee reports special rules to supplement or
supplant certain general rules of the House—for example, by specifying the length
and control of general debate, by restricting or expanding the range of floor
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amendments that are in order, and by expediting final action in the House after the
Committee of the Whole rises and reports. The House also has available the
procedures under suspension of the rules as an alternative to considering measures
in Committee of the Whole or in the House under the one-hour rule.

By such means, the House and Senate can, and often do, adjust their floor
procedures to suit the characteristics of the specific measures before them. Some
bills require moretime for debate and more opportunity for amendment than others,
and Congress's procedures allow each house to take such differences into account.
Expedited procedures, on the other hand, typically do not permit this kind of
flexibility, though it bears repeating that the House can adopt a special rule that
supersedes or revises fast-track procedures as they would apply to a specific
measure.

More often than not, these procedures set limits on debate and prohibit all floor
amendments. These restrictions may be necessary, given the deadlines for
congressional action and the purpose of most measures considered under fast-track
procedures—namely, to approve or disapprove specific actions, regulations, or
legislative proposals proposed by the executive branch. However, the same period
for debate may not be appropriate for all measures considered under the expediting
procedures of the same statute. Furthermore, these restrictions usualy permit
Congress only to approve or disapprove, but not to modify by amendment, the
proposed executive policy (except through a new statute that does not enjoy the
advantages of the expedited procedures).

When expedited procedures apply to measures other than joint resolutions of
approval or disapproval, their constraints on floor consideration can be even more
important. For instance, the procedures of the Budget Act governing Senate floor
action on reconciliation bills impose both time limitations on debate and a
germaneness requirement on amendments that would not apply to such ahill if the
Senate were to consider it under its normal rules. On the one hand, the debate
limitations prevent Senators from filibustering a reconciliation bill. On the other
hand, the germaneness requirement limits the floor anendments that Senators can
offer to such abill, even relevant amendments that propose to achieve comparable
savings by somewhat different, though related, means.

Similarly, the expedited proceduresin the Trade Act of 1974, discussed above,
that provide for House and Senate consideration of bills to implement major trade
agreements, prevent Congress from adopting any amendments to certain bills the
President proposes. For thisreason, the statute that makes the expedited procedures
available a so requires an elaborate process of consultation and negotiation between
executive branch officials and the appropriate congressional committees in an
attempt to ensurethat congressional preferences, which cannot be expressed through
floor amendments, are taken into account when such an implementation bill isbeing
drafted.

It bearsemphasi zing that there are exceptionsto each of thefive generalizations
discussed here. Y et these generalizations do identify typical characteristics of the
legislative process in Congress. In significant ways, effective sets of expedited
procedures are inconsistent with these characteristics. They impose unusual
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reguirements on standing committees, both as to what measures House and Senate
committees should consider and when committees should consider them. Fast-track
procedures also take from the standing committees, especially in the House, one of
their most important powers: the power to do nothing, and thereby prevent measures
from coming to the floor for debate and passage.

Fast-track procedures also create an additional and major class of privileged
measures—measures that deal with a wide array of subjects and that can vary
considerably in importance—that enjoy priority access to the floor in both houses.
Consideration of these measures can be brought to a vote on the House and Senate
floor, even over the opposition of the committees of jurisdiction. Furthermore, any
Member of either party usually can propose that the House or Senate consider one
of these privileged measuresif it is not scheduled through the normal practices and
prerogatives of the majority party and itsleaders. Finally, measures that the House
and Senate considers under expedited procedures generally are subject to limited
debate and no amendments. Theresultisto prevent or severely limit Representatives
and Senators in exercising two of their most valued rights as legislators.

Conclusion

Congress has enacted fast-track proceduresin recognition of the fact that more
conventional proceduresinthe House and Senate generally are not well-designed to
ensure that certain measures move from introduction to conclusive floor action
within relatively short periods of time. Whether or when the House or Senate votes
on a measure usually depends on (1) agenda decisions made by the committee of
jurisdiction, (2) the schedul e that the committee setsin light of the preferences of its
members, and the competing demands on its time and attention, (3) action in the
House by the Rules Committee in reporting a special rule to govern House floor
consideration of themeasure (unlessthe House considersitinstead under suspension
of the rules), and the prospectsin the Senate for limiting floor debate and amending
activity by unanimous consent, (4) floor scheduling decisions usually made by the
maj ority party |eadershipin cooperation with the appropriate committeeleaders, and
(5) the interest of Members in debating and amending the measure.

Expediting procedures can reduce or avoid the uncertaintiesthat so often result
fromthesefactors. Fast-track procedures can protect against the usual consequences
of committee inaction, they can enable any member to force a floor vote on
considering a measure, and they assure prompt disposition of the measure if the
House or Senatedoesconsider it. Because effectivefast-track procedureslimit floor
debate and preclude amendments, whether germane or not, these procedures
probably have greater consequences for the Senate than for the House, given the
historicimportanceto the Senate and the strategi c importanceto Senators of theright
to filibuster and to offer nongermane amendments. The consequences for the
House, while important, are less dramatic because the House already can impose
comparable restrictions on itself by accepting them in the form of special rules
proposed by the Rules Committee. The House also can adopt specia rules that
waive or supersede the application of any fast-track procedureswhenever amajority
of the House agrees that the procedures are inappropriate.
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Congressismost likely to enact fast-track procedureswhenit placesmorevalue
on making certain timely decisions on the floor than on adhering to its normal
procedures and the principles underlying them. In evaluating expedited procedures,
Congress may ask whether they are necessary in individual cases, and what effect
they have collectively on the legislative process in the House and Senate.



